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JOHN P. KISELlS,
Complainant,

- versus-

DAVID A. YOUNG IN HIS
CAPACITY AS MANAGING
DIRECTOR OF COLLIERS
INTERNATIONAL PHILIPPINES,
INC., LEE GARDENS
CONDOMINIUM ASSOCIATION,
INC. (LGCAI) AND ITS BOARD
OF DIRECTORS, CHARMAINE
UY OF LEE GARDENS
PROPERTY DEVELOPMENT
COMPANY, INC., AND THE
MANILA ELECTRIC COMPANY
(MERALCO),

Respondent.
x- - - - - - - - - - - - - - - - - - - - - - - -x
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I

DECISION

For resolution before the Commission is the co~mPlaintfiled on
February 12, 2016 by Mr. John P. Kiselis gainst r spondents, Mr.
David Young, in his capacity as Manag ng Dire ,tor of Colliers
International Philippines, Inc. (CIPI), the Le~ Gardens Condominium
Association, Inc. (LGCAI) and its Board of 9irectorsi Ms. Charmaine
Uy of Lee Gardens Property Development 9,ompany, Inc. (LGPDCI),
and the Manila Electric Company (MERALCq), for their alleged refusal
to provide electric service at Unit No. 2808 NT,I Lee Gardens
Condominium, Shaw Boulevard cornej Lee Sleet, Ma daluyong City.

Statement of Facts

The present complaint arose from a d spute iri the payment of
_ utility bills. Mr. John P. Kiselis is the lessee of Unit No. 2808, NT Lee

Gardens Condominium. Aside therefrom, ~e also r~nted a storage
room 1 at the condominium's B5 basement. . GCAI bill~ Mr. Kiselis his
water and electricity charges, and for rental f es for the use of storage
room through CIPI, a real estate managing firln.' I

Paragra~h (8) (13) of complainant's .Po~1I0"Pa~r
Paragraph 3 of the 'Complalnt'

http://www.erc,gc'l,pil
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On November 5, 2015, LGCAI sent a billing ~tatement to Mr.
Kiselis and demanded the payment of his ~lectricit~1and water bills.
Mr. Klsells, however, refused to settle the arl,ount upon his firm belief
that he had no outstanding obligation to U3CAI and'insisted that he
had already made advance payments of his ~ills. Thus, he sought the
assistance of the Oliva Firme and Associates Law Firm who wrote a
letter to CIPl's Managing Director, Mr. DavidlYoung i~forming him that
Mr, Klsells had already paid his storage fees ntll Marth 2016 and that
his payments were not properly posted due to the I~ck of adequate
accounting system of CIPI. I

In response, CIPI claimed that it has 0 recor~ of the alleged
payment or advance payments made by Mr. Kiselis It verified
LGCAl's bank account and found no records that it h~d received any
amount from Kiselis" To ascertain and Ve1ifYMr. ~iselis's claim of
payment, LGCAI demanded that Mr. Kiselis present the original copies
of Metrobank deposit slips and Official Recei~ts. Mr. ~iselis, however,
failed to present copies of deposit slips50r an1 Official lReceipt.

On December 10, 2016, LGCAI sered Mr, Kiselis a final
Disconnection Notice6 reminding him to pay his eleb ricity and water
bills?,and rental fees for the use of storage room in th' total amount of
PhP97,725,05, The said disconnection notie carried a warning that
should Mr. Kiselis fail to pay within seven

i'
(7) da~s from date of

Disconnection Notice, LGCAI would cut-off Mr. Kis lis's supply of
electricity and water at his rented condominiuf unit.

1
Mr. Kiselis, however, remained adama t and ch se not to settle

the amount prompting CIPI to disconnect is elect icity and water
utilities at his rented unit on December 18, 20115 1

Mr. Kiselis thus sought the assistance f his ne counsels, The
Law Firm of Mallari Fiel Lascano Brillante aI'd Ronqiliillo, which then
wrote a demand letterBto CIPI's Managing Di ector, M', Young. In the
said letter, they demanded CIPI to reconne t their cfient's electricity
and water supply at his rented unit. They al 0 insist~d that CIPI and
its staff should cease and desist from coerci Ig their dient to pay, and
to communicate with them in order to amicabl settle tje matter.

In its reply-letter dated January 19, 2016, 01PI's managing
director, Mr, Young, informed Mr. Kiselis's ounseillihat their client
had not paid his outstanding accounts with lhe LGCfl. CIPI further
apprised counsels that it extended every opportunity for Mr. Kiselis to

Dated November 11, 2015
Paragraph 4.16 Respondent LGCAl's "Answer"
Paragraph 4.14 Respondent LGCAI's "Answer"
Dated December 10, 2015
In the total amount of PhP2,111.70 for the period of October 20, 2015 0 November I' , 2015,
PhP1 ,773.29 accounts for Mr. Kiselis's electricity and PhP112.16 for W8 er
Dated January 14, 2016 ,

I

Of this amount,
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I
clear any of his unpaid accounts, but Mr. Kiselis failed to present any
official receipt. Since his outstanding Obli9ftion remained unsettled,
CIPI had the authority to cut-off and withhold utility services such as
water and electricity pursuant to LGCAI's B6ard Resolution directing
that should a unit owner/tenant fail to settl~ in full lany outstanding
accounts, his or her utility services such as electricity find water would
be disconnected9. I

Undeterred, Mr. Kiselis sought this co~mission'~ intervention by
filing on February 12, 2016 a complaint against respondents, Mr.
David Young in his capacity as Managing Direttor of Colliers
International Philippines, Inc. (CIPI), the Le$ Gardejs Condominium
Association, Inc. (LGCAI) and its Board of Directors, Ms. Charmaine,
Uy of Lee Gardens Property Development Gompany Inc. (LGPDCI),
and the Manila Electric Company (MERALd)). In hif complaint, Mr.
Kiselis alleged that he already paid his wat~r and electricity bills and
rental fees for the use of storage room. He ~rays forlhe reconneclion
of his electric service at his rented unit. I In supt0rt thereof, he
presented Exhibit "P" and Annexes "C-2" , "0-12", "F-2", "C-3", "0-3", "F-
3", "C-4", and "D-4" which are photocopi~s of Metrobank Deposit
Slips. He also claimed that on December 1,12015, h$ deposited with
the Metrobank the amount of PhP2,111.10'° as payment of his
October 20,2015 and November 19, 2015 electricity bflls.

Further, he also claimed to have dep) ited Wi;~ the Metrobank
the amount of PhP7,000.00 on January 4, 20f6" as a~vance payment
for his water and electricity bills.

Thereafter, the Commission on var ous dates 12 conducted
several conferences in order for parties to Settle thy! case amicably.
Instead, Mr. Kiselis opted to have his complaint heflrd in a formal
proceeding. Thus, the Commission termin~ted its mediation efforts
and conducted several hearings 13 to afford tHe partie~ the opportunity
to ventilate their respective positions.

Subsequently, Mr. Kiselis filed his "Ame(1ded Complaint' on May
31, 2016, praying for the issuance of an i~'unctive' Irelief/temporary
restraining order to enjoin respondents,14 to reconnept his electricity
services. He also claimed that he de osited the amount of
PhP20,000.0015 with the Metrobank on Ma' 31, 20'16 as advance
payment for his water and eleclricity bills.

CIPI's Reply-letter dated January 19, 2016 I
'0 Of this amount, PhP1,773.29 accounts for Mr. Kiselis's electricity and PhP112.1 for water (LGCAI Billing

Statement No. 7649) .
11 Subparagraph (iii) Paragraph 87 of Complainant's "Amended Camp/a/nr at age 34
12 February 29, 2016 81ld March 8, 2016
1l May 10, 2016, May 19, 2016, May 31, 2016 and July 20, 2016
" Mr. David Young in his capacity as Managing Director of Colliers !ntematio al Philippines, l[1c. (CIPI), the Lee Gardens

Condominium Association, Inc, (LGCAI) and its Board of Directors, Ms. Charmaine U}( of Lee Gardens Property
Development Company, Inc, {LGPDCI}, and the Manila Electric Company (ERALCO) I

I~ "Complainant's Ex-Parle Motion for Temporary Restraining Order and Inju ction and Protective Order and Status Quo
and Extension of Time for Complainant to Fiie Responsive Pieading" At Pa e 30
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On July 20, 2016, respondents Davi Young'l LGCAI and its

Board of Directors, Ms. Charmaine Uy,~ filed their consolidated
"Answer." In their consolidated "Answer", th y argue' that Mr. Kiselis
failed to prove payment since he only presen ed unintllligible copies of
deposit slips 16, as proof of his claim for p~yment df his water and
electricity bills and rents for use of the stora~e room.] Moreover, they
argued that Mr. Kiselis failed to establish a diear legal right for him to
be entitled of an injunctive relief.

On the other hand, respondent MERALCO moved for the
dismissal of the complaint on the ground th~t the Co plaint failed to
state a cause of action. It argued that Mr. ~iselis's cEmPlaint did not
state what act and omission MERALCO had committed which violated
Mr. Kiselis' rights. I

Issues

1.

2.

3.

4.

The following are the issues for resoluti n by the Commission:

I
Whether or not the Commission h s jurisd ction over the
complaint filed by Mr. Kiselis; '1
Whether or not there exists substanti I eviden e on record to
support the fact that Mr. Kiselis had indeed paid for his October
20,2015 to November 19, 2015 electricify bills; I

Whether or not LGCAI, through bPI, was justified in
disconnecting and withholding e,ectricitl' service~ of complainant
at his rented unit; and

I
Whether or not Mr. Kiselis has a cause of action against
MERALCO.

Discussion

The Commission has
jurisdiction only with respect
the issue of the disconnection
of Mr. Kiselis's electricity
services ,

The express grant of jurisdiction ove the pr~sent complaint
maybe found under the applicable provisions f SectioH 41 of Republic,

1~ Paragraph 4.16 of Respondent's "Answer" at Page 9
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~
'IAct No. 9136 (RA No. 9136), orthe EPIRA, and Section 3, Rule 34 of

EPIRA's Implementing Rules and Regulation ,to wit: I

Section 41 of the EPIRA:

"Section 41. Promotion of Consume Interests. - The
ERC shall handle consumer complain sand ehsure the
adequate promotion of consumer interebts.

Section 23 or Rule 34 of EPIRA's IRR:

SECTION 3. Consumer Protection. I The RC shall
ensure consumer choice and ptmote 60nsumer
interests. It shall issue the appropriate guidelines and
mechanisms to handle the following:

(a) Speedy resolution of consume~comPlaints;
(b) Creation of a permanent co sumer' I om plaint

desk at ERC and in all electri utilities and other
providers of electric power to ov~rsee the promotion
of consumer interests; and ~

(c) Dissemination of rate-related re olutions, including
posting in the ERC website and t e publication of all
notices of hearings to be conduc' ed by thb ERC for
the purpose of fixing rates or fe s at lea~t twice for
two (2) successive weeks in two (2) new~papers of,
nationwide circulation. (Emphasis supplied)

In its previous issuances,17 the Commi sion had the opportunity
to articulate the implication of Section 41 in rr.'lation t?1Section 3, Rule
34 of EPIRA's IRR. In particular, the Commis ion stat d:

,
"It can be clearly gathered from the above provision that

the Commission, in compliance with iis mandJte under
Section 41 of the EPIRA, is taskEid to c eate a p~rmanent
consumer complaint desk for purpose of receiving and
addressing consumer complaints agai~st elect!;c utilities
and other providers of electric power. Not only that, the
Commission is also authorized and dir cted to speedily
resolve consumer complaints. 1 '

The word "resolve" means "to mak a form~ decision
I 'about something usually by a vote or to declare" or,Ito decide

by a formal resolution and vote." Evidently, by virtue of the
foregoing legal provisions, the Commission it legally

,7 Order dated December 5,2016 resolvir'lg Motion for Reconsideration filed i ERC Case Nbs. 2001-817 CC and 2001-
818 CC and Orderdaled February 14, 2017 resolving Motion for Reconsid ration filed in ERG Case No. 2016-040 CC
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I , I
mandated to decide consumer complaiints filed before it. It
goes without saying that the Commission cannot Idecide or
render decisions on consumer complaints without first
conducting the requisite hearing for othe ' ise, it would highly
offend the basic constitutionally guara teed right to due

I
process. I

With the foregoing discussion taken altogether, it is now
beyond cavil that the Commission has ju isdiction /0 receive,
take cognizance of, hear and decide c nsumer tomplaints
under Section 41 of the EPIRA and Secti6n 3, Rul~ 34 of the
EPIRA IRR. I

Additionally, it must not be f~rgotten that the JPIRA has
made it a policy of the State to establish a strong' ~nd purely
independent regulatory bo~y and syste1, ie. th~ ERC: to
ensure consumer protection and enha~ce the cbmpetilive
operation of the electricity market under Section 2, baragraph
U>thereof."

It was not disputed that electric power at the said Condominium
was being supplied by the respondent MERALCO I With respondent
LGCAI as the power re-distributor. unavt'idably, I ~here existed a
relationship between Mr. Kiselis as a unit-us rand LGCAI as a power,
re-distributor, and both have respective rights and obligations that are
governed by both the provisions of the Ma 'na Cart~ for Residential
Electricity Consumers (MCREC)" and the istributi n Services and
Open Access Rules, (DSOAR), as amended' .

It is the precise reason of relationship betwee~ Mr. Kiselis and
LGCAI, as unit-user of electricity and as r distribut r of electricity,
respectively, that this Commission limits the esolutio~ of the issue of
disconnection of Mr. Kiselis's electricity serv~'ice. It ~ust be recalled
that LGCAI claimed Mr. Kiselis to have not p id his 0ftober 20, 2015
and November 19, 2015 bill in the amount 0 PhP2,1I,1.70'o This is
the reason why LGCAI disconnected Mr. Kis~lis elect'ricity as he could
not present proof to support claim of payment I

It is well to emphasize at this juncture t at the CFmmission has
no jurisdiction to resolve the issue 0 whetHer or not the
complainant has paid, prepaid, or hav alreadV paid for his
storage rents. As this involves merely a t nant/unit owner and the,
Condominium Association issue, the relation hip is primarily governed
by Republic Act No. 4726 (R.A. 4726) or thd "The q ndominium Act'
and by Republic Act No. 9904 (R.A. No. 990 ) or the i' agna Carta for
Homeowners and Homeowners' Association".

1! Magna Carta for Residential Electricity Consumers (MCREC)
19 Distribution Services and Open Access Rules (DSOAR). As Amended
20 Of this amount, PhP1,773.29 accounts for Mr. Kiselis's electricity arid PhP112.1 for water (LGCAI Billing

Statement No. 7649) ,
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Consequently, the Commission is also withoLt jurisdiction to
determine the civil liability of LGCAI and thet.ndiVidu.~1members of its
Board of Directors, the MERALCO, Mr. Davi A. YOlj~9 In hiS capacity
as Managing Director of CIPI, and Ms. Char aine Uy of LGPDCI and
over respondent's counterclaims for damage~ including the issuance of,
any injunctive relief in favor of Mr. Kiselis. he jurisQiction to resolve
the said issues pertain to another tribunal r in the regular courts of
justice, which have the power and duty to determine the rights and
claims of parties.

Mr. Kiselis failed to prove
payment of the electricity bill

The general rule is that "one who leads p yment has the
burden of proving it.,,21 This burden never ~arts froT the party who
raises the affirmative defense of payment. lit remaihs with the party
who pleads payment, and the burden can 011ybe shired to the other
once the party pleading the affirmative defense of payment was able to
present a prima facie evidence in his favor.l Hencel the rule-"The
burden of evidence is shifted only if the party upon whom it is
lodged was able to adduce preponderan evidente to prove its
claim.,,22 J

In the present case, Mr. Kiselis insists that he I ad already paid
his electricity bills by depositing with M trobank Ithe amount of
PhP2,111.7023 on December 1, 2015. He also blaims to have
deposited with Metrobank on January 4~ 2016 Jhe amount of
PhP7,000.00. In addition, Mr. Kiselis asserts hat on ay 31, 2016, he
deposited with Metrobank the amount PhP o,oooob, as shown by
Exhibit "P", which he submitted as evidence.2' Theseitransactions, Mr.
Kiselis believes, are sufficient to cover his utstandi g accounts for
electrical services with LGCAI.

This notwithstanding, the Commission r les that r. Kiselis failed
to prove his alleged deposit transactions in he amo nt PhP2,111.70
and PhP7,000.00, to establish his paymen for elettricity services.
First, Mr. Kiselis did not present the corresp~nding 01fficialreceipts or
deposit slips despite having been given se eral op' ortunities to do
SO.25Second, assuming without concedi g that he lost these
documents, Mr. Kiselis could have easily obt~ined from the Metrobank
branch a certification that on several OCctlsions h~ made several
deposit payments in LGCAI's Metroban Accourt No. 631-3-
663110704-5. His failure to present these itaI pieces of evidence

21 Vi/slich Corporation versus Chona Locsin, GR. No. 181560, November 15~2010 citing Jilnez versus NLRC
••• Bank of the Philippine Islands versus Spouses Reyna/do and Victon"a Ro ca, GR. No. 176664, July 21, 2008 citing

Philippine Airlines, Inc. versus Court or Appeals, GR. No, 49188, January 0, 1990 I
23 Of this amount, PhP1,713.29 accounts for Mr. Kisells's electricity land PhP112.16 for water (LGCAI Billing

Statement No. 7649)
U Subparagraph (iii) paragraph 87 of complainant's "Amended Complaint" at age 34
25 CIPI's Reply-Letter dated January 19, 2016
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fatally affects his case. Third, Exhibit "P" which alle6edlY shows the
alleged prepayment of electricity bill is uninteliigible, al1dthus could not
be properly appreciated by the commissiot to esdbiish the fact in
. IIssue. ,

Admittedly, Mr. Kiseslis presented sevJal pieces of
documentary evidence in the form of depositrsiiPS' nar' ely Exhibits "C-
2", "D-2", "F-2", "C-3", "D-3", "F-3" "C-4", an "D-4". These pieces of
evidence, while intelligible, are irrelevant to the issujl of the present
case because these pertain to the payment of storage fees, as
annotated on the face of the deposit slips thelnselves.

While it is true that administrative bo lies like his Commission
are not bound by the technical rules of evid~ce26, sti I this procedural
rule should not be construed as a lice~se to disregard certain
fundamental evidentiary rules. One of thelse rule$ in evidence, to
repeat, is that a party charged with the burd~h of proving his allegation
of facts must present clear, positive and cOrlvincing evidence.2

Applying the foregoing rules, Mr. KiSliiS has not presented
any preponderant or substantial eVidenctlto prov~ payment. By
virtue thereof, it would be unfair for Mr. Ki elis to p~ss the buck to
respondent LGCAI to take the responsibility f proving non-payment'B
of his electricity bills. By the failure of Mr. Kiseiis tb present clear,
positive, and convincing evidence to prove ayment! LGCAI had no,
legal obiigation to discharge the burden of pr ving non payment.

LGCAI has the right to withhold
water and electricity services
due to Mr. Kiselis's unpaid
storage rents

The LGCAI Board Resolution provides that:

"If the Unit Owner/Tenant f i1s to ay, the
Building Administration shall cut off or withh'old from
the respective unit utility services (such as Water and
electricity) and other services and acilities I that are
provided or administered by th Condpminium
Association until full payment has be n settled."

I
LGCAl's measure of withholding the w ter and electricity of Mr.,

Kiselis is an act of self-preservation. It was n act n cessary in order
to secure stability and maintenance of pea and 0 der in the living

215 Canete VS. NLRC, G,R. No. 114161, 23 November 1995,250 SeRA 259
27 Ligaya R. Machica versus Roosevelt Services Center, Inc., GR. No. 1686 ,May 4,200(;
2! Subparagraph (i) Paragraph 105 complainant's "Amended Complaint" at P ge 39

I,



On this score, the Commission res ects the, LGCAl's lawful
exercise of a right resulting in the impl mentation of its Board
Resolution. It would be a grave abuse of di~cretion on the part of the
Commission to order reconnection since sudh an order would amount
to a deprivation of property and in derogatio of the roprietary rights
of the respondent LGCAI.

Mr. Kiselis has no cause of
action against the respondent
MERALCO

Section 2, Rule 2 of the 1997. Rules of eivil Pr~eedure defines a
cause of action as an act or omiSSion by WXCh a pe!son Violates the
right of another. In Philippine Charter Insu nee Corporation versus
Central Colleges of the Philippines, 30 it wa settled that a cause of
action has the following elements:

1) A right in favor of the plaintiff by wh tever mans and under
whatever law it arises or is created; ,

I
2) An obligation on the part of the name defendant to respect or

not to violate such right; and

3) An act or omission on the part of such tlefendant violative of the
right of the plaintiff or constituting a b~ ach of he obligation of
the defendant to the plaintiff.

It bears stressing that it is only when th last ele ent occurs that
a cause of action is completed and arises.

A perusal of the complaint shows that it fails to mention any act or
omission committed by MERALCO, which gives righd to any cause of
action on the part of Mr. Kiselis. In ot~r wordt there was no
allegation of any wrong-doing on the part of MERAL~O, which would
entitle Mr. Kiselis to recover damages fro it. On this score, the
complaint is dismissible with respect to MERtLCO ba~ed on Section 1
(g31)of Rule 16 of the 1997 Rules of Civil Proa:edures.

29 CIPI's Reply-Letter dated January 19, 2016
3il G.R. Nos. 180631-33, July 2, 2014
31 "Section 1. Grounds. _ Within the time for but before filing the answer to th complaint or pleading asserting a claim, a

motion to dismiss may be made on any of the following grounds:
(a) Xxx,
(g) That the pleading asserting the claim states no cause of action;"
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WHEREFORE, the foregoing premisl considered, the verified
complaint filed by Mr. John P. Kiselis is her~by DISMISSED for lack of
merit.

SO ORDERED.

Pasig City, July 4,2017 .

FOR AN BY AU IHORITY
OF THE COMMISSION

GL~lkc'trARUC
COlil1missioner '!.'"

'.~

We Concur:
.'

JOSE VICENTE B. SALAZAR'
Chairman

ATRICIA A. MAGPALE-ASIRI
Sl ner

GER9NIMO D. STA. ANA
Commission

k.,"II~-RJIRosoUO'C Olr. GWr.ls,lERC C~ NO. 2'116-l111 CC DECISJO/'l

/ on pre1ntive suspension (OP-DC Case No. 17-[J..{)94)
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Copy Furnished:

1. MR, JOHN P. KISELIS
Unit #2808 NT Lee Gardens Condominium
Shaw Boulevard corner Wack Wack
Lee Gardens Condominium, Mandaluyong City
texcadet07@yahoo.com

I
ATTYS. PAOLO MANUEL T. RODRIGUE AND GEMINIANO L.
SANDOVAL, JR. 1'1
ESCANO SARMIENTO AND PARTNERS ~AW OFF CES
Counsels for Respondents LGCAI and Board of Directors
Mr. David Young and LGPDCI and Ms. Ch~rmaine uy
Suite 1605, 16th Floor, The Taipan Place
F. Ortigas, Jr. Road, Ortigas Center, Pasig City 1605

MR. DAVID YOUNG
Director. Colliers International Philippines. Inc. (CIPI)
11th Floor Frabelle Business Center. 111 Rrda Street
Legaspi Village, Makati City 1229

MS. CHARMAINE UY
Lee Gardens Property Development Camp ny, Inc. ( GPDCI)
Penthouse. Taipan Place, F. Ortigas, Jr. R ad
Ortigas Center, Pasig City

4.

3.

2.

5. ATTYS. RAUL G. CORALDE, HORATIO ENRICO M. BONA AND
SHIELA MARIE GRANADOS I
Counsels for the MERALCO
MERALCO Legal Services Department
8TH Floor, Lopez Building, Ortigas Avenue
Pasig City

mailto:texcadet07@yahoo.com
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